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who files a return on which the indi-
vidual computes taxable income with-
out itemizing deductions may later 
make a change of treatment by 
itemizing deductions in accordance 
with section 63(g) in recomputing tax-
able income for the taxable year to 
which that return relates. 

(b) No extension of time for claiming 
credit or refund. A change of treatment 
described in paragraph (a) of this sec-
tion does not extend the period of time 
prescribed in section 6511 within which 
the taxpayer may make a claim for 
credit or refund of tax. 

(c) Special requirements if spouse filed 
separate return—(1) Requirements. If the 
spouse of the taxpayer filed a separate 
return for a taxable year corresponding 
to the taxable year of the taxpayer, the 
taxpayer may not make a change of 
treatment described in paragraph (a) of 
this section for that year unless— 

(i) The spouse makes a change of 
treatment on the separate return con-
sistent with the change of treatment 
sought by the taxpayer; and 

(ii) The taxpayer and the taxpayer’s 
spouse file a consent in writing to the 
assessment of any deficiency of either 
spouse to the extent attributable to 
the change of treatment, even though 
the assessment of the deficiency would 
otherwise be prevented by the oper-
ation of any law or rule of law. The 
consent must be filed with the district 
director for the district in which the 
taxpayer applies for the change of 
treatment, and the period during which 
a deficiency may be assessed shall be 
established by agreement of the 
spouses and the district director. 

(2) Corresponding taxable year. A tax-
able year of one spouse corresponds to 
a taxable year of the other spouse if 
both taxable years end in the same cal-
endar year. If the taxable year of one 
spouse ends with death, however, the 
corresponding taxable year of the sur-
viving spouse is that in which the 
death occurs. 

(d) Inapplicable if tax liability has been 
compromised. The taxpayer may not 
make a change of treatment described 
in paragraph (a) of this section for any 
taxable year if— 

(1) The tax liability of the taxpayer 
for the taxable year has been com-
promised under section 7122; or 

(2) The tax liability of the taxpayer’s 
spouse for a taxable year corresponding 
to the taxable year of the taxpayer has 
been compromised under section 7122. 
See paragraph (c)(2) of this section for 
the determination of a corresponding 
taxable year. 

(e) Effective date. This section applies 
to taxable years beginning after 1976. 

[T.D. 7585, 44 FR 1105, Jan. 4, 1979] 

§ 1.63–2 Cross reference. 

For rules with respect to charitable 
contribution deductions for 
nonitemizing taxpayers, see section 63 
(b)(1)(C) and (i) and section 170(i) of the 
Internal Revenue Code of 1954. 

(Secs. 170(a)(1) and 7805 of the Internal Rev-
enue Code of 1954 (68A Stat. 58, 26 U.S.C. 
170(a)(1); 68A Stat. 917, 26 U.S.C. 7805) 

[T.D. 8002, 49 FR 50666, Dec. 31, 1984] 

§ 1.66–1 Treatment of community in-
come. 

(a) In general. Married individuals 
domiciled in a community property 
state who do not elect to file a joint in-
dividual Federal income tax return 
under section 6013 generally must re-
port half of the total community in-
come earned by the spouses during the 
taxable year except at times when one 
of the following exceptions applies: 

(1) The spouses live apart and meet 
the qualifications of § 1.66–2. 

(2) The Secretary denies a spouse the 
Federal income tax benefits resulting 
from community property law under 
§ 1.66–3, because that spouse acted as if 
solely entitled to the income and failed 
to notify his or her spouse of the na-
ture and amount of the income prior to 
the due date for the filing of his or her 
spouse’s return. 

(3) A requesting spouse qualifies for 
traditional relief from the Federal in-
come tax liability resulting from the 
operation of community property law 
under § 1.66–4(a). 

(4) A requesting spouse qualifies for 
equitable relief from the Federal in-
come tax liability resulting from the 
operation of community property law 
under § 1.66–4(b). 

(b) Applicability. (1) The rules of this 
section apply only to community in-
come, as defined by state law. The 
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rules of this section do not apply to in-
come that is not community income. 
Thus, the rules of this section do not 
apply to income from property that 
was formerly community property, but 
in accordance with state law, has 
ceased to be community property, be-
coming, e.g., separate property or prop-
erty held by joint tenancy or tenancy 
in common. 

(2) When taxpayers report income 
under paragraph (a) of this section, all 
community income for the calendar 
year is treated in accordance with the 
rules provided by section 879(a). Unlike 
the other provisions under section 66, 
section 66(a) does not permit inclusion 
on an item-by-item basis. 

(c) Transferee liability. The provisions 
of section 66 do not negate liability 
that arises under the operation of 
other laws. Therefore, a spouse who is 
not subject to Federal income tax on 
community income may nevertheless 
remain liable for the unpaid tax (in-
cluding additions to tax, penalties, and 
interest) to the extent provided by Fed-
eral or state transferee liability or 
property laws (other than community 
property laws). For the rules regarding 
the liability of transferees, see sections 
6901 through 6904 and the regulations 
thereunder. 

[T.D. 9074, 68 FR 41070, July 10, 2003] 

§ 1.66–2 Treatment of community in-
come where spouses live apart. 

(a) Community income of spouses 
domiciled in a community property 
state will be treated in accordance 
with the rules provided by section 
879(a) if all of the following require-
ments are satisfied— 

(1) The spouses are married to each 
other at any time during the calendar 
year; 

(2) The spouses live apart at all times 
during the calendar year; 

(3) The spouses do not file a joint re-
turn with each other for a taxable year 
beginning or ending in the calendar 
year; 

(4) One or both spouses have earned 
income that is community income for 
the calendar year; and 

(5) No portion of such earned income 
is transferred (directly or indirectly) 
between such spouses before the close 
of the calendar year. 

(b) Living apart. For purposes of this 
section, living apart requires that 
spouses maintain separate residences. 
Spouses who maintain separate resi-
dences due to temporary absences are 
not considered to be living apart. 
Spouses who are not members of the 
same household under § 1.6015–3(b) are 
considered to be living apart for pur-
poses of this section. 

(c) Transferred income. For purposes 
of this section, transferred income does 
not include a de minimis amount of 
earned income that is transferred be-
tween the spouses. In addition, any 
amount of earned income transferred 
for the benefit of the spouses’ child will 
not be treated as an indirect transfer 
to one spouse. Additionally, income 
transferred between spouses is pre-
sumed to be a transfer of earned in-
come. This presumption is rebuttable. 

(d) Examples. The following examples 
illustrate the rules of this section: 

Example 1. Living apart. H and W are mar-
ried, domiciled in State A, a community 
property state, and have lived apart the en-
tire year of 2002. W, who is in the Army, was 
stationed in Korea for the entire calendar 
year. During their separation, W intended to 
return home to H, and H intended to live 
with W upon W’s return. H and W do not file 
a joint return for taxable year 2002. H and W 
may not report their income under this sec-
tion because a temporary absence due to 
military service is not living apart as con-
templated under this section. 

Example 2. Transfer of earned income—de 
minimis exception. H and W are married, dom-
iciled in State B, a community property 
state, and have lived apart the entire year of 
2002. H and W are estranged and intend to 
live apart indefinitely. H and W do not file a 
joint return for taxable year 2002. H occa-
sionally visits W and their two children, who 
live with W. When H visits, he often buys 
gifts for the children, takes the children out 
to dinner, and occasionally buys groceries or 
gives W money to buy the children new 
clothes for school. Both W and H have earned 
income in the year 2002 that is community 
income under the laws of State B. H and W 
may report their income on separate returns 
under this section. 

Example 3. Transfer of earned income—source 
of transfer. H and W are married, domiciled 
in State C, a community property state, and 
have lived apart the entire year of 2002. H 
and W are estranged and intend to live apart 
indefinitely. H and W do not file a joint re-
turn for taxable year 2002. W provides H 
$1,000 a month from March 2002 through Au-
gust 2002 while H is working part-time and 
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